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OVERVIEW
1. Role and function of discretion in distribution and use of assets

2. Guiding factors for exercising discretion (Positive)

3. Avoiding pitfalls (Negative)



ROLE AND FUNCTION 
OF DISCRETION



HANDLING TRUST ASSETS

Migration/Transfer

 Safe custody

 Insurance

Acquisition

 Primary duty to acquire 
property

 Pressing for payment and 
taking proceedings

Management

 Preservation and 
management

 Barlett duty



HANDLING TRUST ASSETS

 Investment

 Section 4 Trustee Ordinance (Cap. 29) (“TO”)

 Terms of Trust Deed

 The role of proper advice

 Duties on the Trustee

 No ulterior purpose

 Act for benefit of beneficiaries as a whole

 Suitability of investment

 Diversification of portfolio

 Act fairly and impartially between beneficiaries with different interests?

 Periodic Review of Investment



HANDLING TRUST ASSETS

Sale
 Section 13 Trustee Ordinance (Cap. 29) (“TO”)

 Duty to obtain best price

 Act in good faith

 Consider all relevant circumstances



ENGAGING PROFESSIONALS

 Part 4A TO – appointment of Agents, Nominees and Custodians

 Delegation of duties?

 Matters incapable of delegation

 Obligations on Trustee

 Duty of care in choice of professional

 Obligation of supervision: sections 41M to 41O TO

 Restrictions

 Terms of Engagement: sections 41E, 41K TO

 Remuneration

 Sub-delegation

 Liability for Acts of Professional: section 41O TO



ADDING, REMOVING AND EXCLUDING
BENEFICIARIES AND PROTECTORS

 Preliminary Issue:What is a Protector?

 Source of Powers – Conferred by Trust Deed

 Duties on Trustee

 Duty to consider exercising the power

 Date of ascertainment of class

 Bona fide and no ulterior motive

 Fraud on the power



GUIDING 
FACTORS FOR 
EXERCISING 
DISCRETION



EQUITY EQUALS EQUALITY?

Role of maxim: Fall-back position

Commonly used: family trusts, limited class of objects

Not always suitable, since it could cause injustice and may be contrary to
settlor’s wishes (McPhail v. Doulton [1970] 2 W.L.R. 1110):
 Where full class of objects is not ascertainable

 Where wishes was to keep estate/trust whole

 May be premature



TESTATOR’S / SETTLOR’S WISHES
 Sources:
 Express provisions in the trust deed/Will

 Letter of wishes/Statement of wishes

 Presumed intention

 Interpretation of the wishes of the settlor
 Letter of wishes: not binding, but weighty
 Form?

 Cannot override independent judgment of trustee

 Subsequent statement: relevant to consider v. proper purpose (Grand View Private Trust v. Wong [2022]
UKPC 47); 3-fold duty

 “De facto” Settlors?

 Conflict with express terms of will/trust

 Presumed: HSBCTrustee (Hong Kong) Ltd v.Alexander Laufer And Ors [2017] 2 HKC 17



BENEFICIARIES’ WISHES

Entitlement of Discretionary Beneficiaries

Generally no duty to consult

Not binding, but material

Impartiality amongst different beneficiaries? – applicable to discretionary trusts?

All the beneficiaries collectively:

 “even all the beneficiaries collectively cannot direct the trustees in the exercise of
their powers”

 BUT: Saunders v.Vautier rule



IN SPECIE v MONETARY DISTRIBUTION

Settlor’s wishes

Nature of property:
 Divisible personal property: share transferred in specie unless disproportionate advantage

 Indivisible property; land: sale followed by distribution

Payment of expenses/debts
 Power of sale

 Trustee’s lien



AVOIDING 
PITFALLS



TRANSFERRING ASSETS AWAY 

Common in modern discretionary settlements

Must be exercised for one or more beneficiaries
 Comparison of the terms of both trusts

No ulterior purpose

GrandView PrivateTrust Co. Ltd vWong [2022] UKPC 47



FETTERING DISCRETION

 Act responsibly and in good faith

 Genuine consideration of powers to be exercised

 Take relevant matters into account

 Not act for an ulterior purpose

Common “fetters” of discretionDuties on Trustee

 Wishes of Settlor

 Wishes of Beneficiaries



ADVANCEMENTS / INTERIM DISTRIBUTIONS

Definition of “Advancement”

 “the establishment in life of a beneficiary”

 Anticipated or accelerated vesting of beneficiary’s interest in a trust

 Duty to account

 Section 34 TO

Duties on Trustee

Consent requirement



International Commercial Dispute Resolution

Session 4 – Arbitration AgreementThank you
Disclaimer

This course is for educational purposes only. Any opinions, findings, recommendations or conclusions expressed in this course or the course materials reflect the personal opinions of the presenter(s) only and
nothing contained therein shall be construed as giving legal advice to the public. Nor does any content or materials of the course represent the views or stance of the Des Voeux Chambers (“DVC”). DVC and the
presenter(s) shall not be held responsible for any responsibility or liability whatsoever in respect of the content or materials of the course, and disclaim all responsibility or liability whatsoever in respect of the
content and materials of the course and any consequences that may arise from any person acting or refraining from action as a result of the content or materials of the course. The copyright of the course materials is
reserved. Copying, distribution, reproduction or re-transmission of any of the contents of the course materials for purposes other than attending the course without the consent of DVC and the presenter(s) is
prohibited.


	Slide Number 1
	Slide Number 2
	Slide Number 3
	Slide Number 4
	Slide Number 5
	Overview
	Role and function of discretion
	HANDLING TRUST ASSETS
	HANDLING TRUST ASSETS
	HANDLING TRUST ASSETS
	Engaging Professionals
	Adding, removing and excluding�beneficiaries and protectors
	Guiding factors for exercising discretion
	Equity equals equality?
	Testator’s / settlor’s wishes
	Beneficiaries’ Wishes
	In specie v monetary distribution
	Avoiding pitfalls
	Transferring assets away 
	Fettering discretion
	ADVANCEMENTS / INTERIM DISTRIBUTIONS
	Slide Number 22

